IN THE FAIR WORK COMMISSION
Matter No: AG2021/9160

Applicant: Diocese of Sale Catholic Education Limited

STATUTORY DECLARATION OF JOHN ANTHONY JORDAN

I, John Anthony Jordan of 6 Witton Street, Warragul, Victoria, 3820, Executive
Manager: Industrial Relations/Human Resources, make the following declaration

under the Statutory Declarations Act 1959:

Background

1. I am employed by Diocese of Sale Catholic Education Limited (DOSCEL) in the
role of Executive Manager: Industrial Relations/Human Resources. I have held
this role since 10 January 2018. I make this statutory declaration further to my
first statutory declaration made on 20 December 2021 (First Declaration) in
support of an application to amend the long service leave (LLSL) provisions of
the Victorian Catholic Education Multi-Enterprise Agreement 2018
(VCEMEA18).

2. For the purpose of making this declaration, I have reviewed the business
records kept by DOSCEL that relate to bargaining for the VCEMEA18 and any
documentation that relates to the LSL provisions found in Appendix 3. On the
basis of my review, and my personal experience being involved in the

bargaining process, I declare as follows.

3. Bargaining for the VCEMEA18 commenced in 2016, however it was disrupted
when uncertainty arose as to the level of funding that the federal government
was to provide to the Catholic education sector. As a result of this uncertainty,
in 2017 the employer entities and the Independent Education Union entered
into a memorandum of understanding where it was agreed that negotiations
would be suspended for a 12-month period until government funding was

clarified.



Intention

4.

Bargaining recommenced in 2018, by which time the Long Service Leave Act
2018 (Vic) (LSL Act) had come into effect. Given the length of time that
elapsed in the bargaining process, the LSL provisions were not a particular
focus in the negotiations for the VCEMEA18. They were negotiated very late in
the bargaining process without any deep thought given as to how they would
work in practice. The LSL provisions were negotiated with two key objectives in

mind:
(a)  ensuring that they were compliant with the new LSL Act;

(b)  removing the administrative burden on employers that was being felt

from the old “two bucket” system.

As to the first of these issues, one of the major changes introduced by the LSL
Act was that it allowed employees to take LSL of not less than one day, whereas
under the previous arrangement employees were required to take their leave in

a certain number of periods.

As to the second of these issues, in my First Declaration, I gave evidence at
paragraphs 9 and 10 as to the old “two bucket” system that was in place under
the previous enterprise agreement (and its predecessors). In essence, how this
worked was that employees who worked a mixture of part-time and full-time
throughout their employment would accrue LSL entitlements through two

separate “buckets” — one part-time bucket and one full-time bucket.

The administrative burden that was felt by employers was that they were
required to maintain on their books these two separate “buckets” for every
employee who worked a mixed time fraction — no matter how long ago (or how
minor) the employee’s part-time service occurred. The new LSL provisions in
the VCEMEA18 sought to address this by creating a weighted average of an
employee’s service, such that only a single entitlement was required to be

maintained by each employer.

It was never discussed with DOSCEL, nor was it ever DOSCEL’s intention, that
the removal of the bucket system would result in employees receiving less pay

when they took LSL compared to the two bucket system.



Under the two bucket system, when an employee who had worked a mixed time
fraction throughout their employment took LSL, they were entitled to nominate
which “bucket” of accrued LSL the LSL was taken from and therefore what rate
of pay they would receive. In practice, this meant that almost every employee
elected to take LSL from the full-time “bucket” because it meant that they would
receive a full-time rate of pay while they were taking LSL. The LSL entitlement
accrued in the part-time “bucket” was often treated by employees as an

additional payment that they would receive on termination.

10. Although the introduction of the weighted payment in the VCEMEA18 was

intended to achieve an administrative fix, in practice it has had a significant and
unforeseen impact on employees. That is, under the “two bucket” system, an
employee who had a mixed time fraction throughout their employment always
had the option to be paid a full-time rate, whereas under the VCEMEA18

employees can never be paid a full-time rate.

Communications prior to voting

11.

From the documents I have reviewed, the only communication to employees
about proposed changes to the LSL provisions is contained in a document
entitled: “Agreed Explanation of the VCEMEA” (annexed to this declaration
and marked ‘JAJ 8’).

12. At page 1 of that document, it lists an overview of the key features of the

proposed enterprise agreement, including a dot point that says, “Amendments
to long service leave provisions including access in smaller blocks.” 1
understand this to be a reference to the ability to take LSL under the LSL Act for

a period of not less than one day.

13. At page 4 of that document, in a table that summarises proposed changes, it

says that the summary of key changes to LSL includes:

e  Align entitlements in the agreement with the entitlements under the
Long Service Leave Act 2018 (LSL Act).

e  Employees will be able to apply for periods of LSL of not less than one
day.

e A period of unpaid leave (including parental leave) up to 12 months to
count as service for the purposes of LSL accrual.

Changes to how ordinary rate of pay determined where mixed full-time and
part-time service — creation of an average FTE (no longer separate part-



time and full-time ‘buckets’ of leave). If the average FTE results in the
Employee’s leave entitlement being less than the LSL Act, then the
entitlement to LSL will be calculated as provided for under the Act.”

Communications after approval

14.

15.

16.

From the documents I have reviewed, I have found two communications that

relate to the changes to LSL provisions under the VCEMEA18.

The first is dated December 2018 and is entitled “VCEMEA 2018 - Summary of
changes, Implementation Guide for Schools” (annexed to this declaration and

marked ‘JAJ 9’).

At page 8 of that document, it says:

“A number of changes to Appendix 3 of the VCEMEA 2018 have been
introduced, compared to the VCEMEA 2013. The majority of these changes
are a result of the new the Long Service Leave Act 2018 (Vic) (LSL Act 2018)
which introduces a number of changes compared to the Long Service Leave

Act 1992 (Vic).

Appendix 3 is required to meet the minimum standards provided within the

relevant Long Service Leave legislation in Victoria”

17. At page 9, it refers to clause 3 of Appendix 3 to the VCEMEA18 and says:

“Calculation of leave entitlements (Appendix 3, (3))

The way in which the ordinary rate of pay is determined when an Employee
has a mix of full-time and part-time service has been amended within the
VCEMEA 2018.

The VCEMEA 2018 has amended how an Employee with both part-time and
full-time service will have their ordinary rate of pay calculated, with a new
calculation of a weighted average FTE applying consistently over the
period of long service leave. This will create an overall average FTE instead
of the current practice of two separate buckets of long service leave of full-

time and part-time long service leave.

This change is intended to simplify the administrative framework that is
currently burdensome and complex for both Employees and Employers to

interpret. This change is not intended to result in an Employee being worse



off as compared to the current practice of two separate ‘buckets’ of full-time

and part-time long service leave.”

18. The second document is dated February 2019 and is entitled “Implementation
Guide for Schools: Guidelines for changes relevant to Long Service Leave
under the Victorian Catholic Multi-Enterprise Agreement 2018” (annexed to

this declaration and marked ‘JAJ 10’).
19. At page 2 of that document, it says:

“The majority of the changes that have been made to long service leave
provisions within the VCEMEA, have been made in light of new long service
leave conditions introduced in the Long Service Leave Act 2018 (Vic) (LSL
Act) which came into effect on 1 November 2018. The LSL Act replaced the
Long Service Leave Act 1992 (Vic).

Outlined below, in summary, are the key changes to long service leave as
contained in the VCEMEA:

(a) Any period of unpaid absence from work on account of illness or injury,
irrespective of duration is continuous and accruable for the purposes of

calculating long service entitlements.

(b) Any other period of unpaid absence from work (including unpaid
parental leave) up to a period of one year, taken with the Employer’s
consent, is continuous and accruable for the purposes of calculating long

service leave entitlements.

(c) Any other period of unpaid absence in excess of one year, taken with the
employer’s consent, will be continuous and accruable for the purposes of
calculating long service leave entitlements, if the employer and employee
agreed in writing before the leave was taken that such leave longer than
one year will be accruable for the purposes of calculating long service leave

entitlements.

(d) An employee can request long service leave in periods of not less than

one day at a time.

(e) Mixed part-time and full time service has been simplified by removing

the full-time and part-time “buckets” by creating an overall average FTE.



20.

21.

22,

Employees will be paid an average FTE rate during their long service

leave.”
On page 6, being the final part of the guide, it says:
“4. Calculation of leave entitlements

The way in which the ordinary rate of pay is determined when an employee
has a mix of full-time and part-time service has been amended under the
VCEMEA. If an employee has both part-time and full-time service, the
ordinary rate of pay is now calculated as a weighted average FTE applying
consistently over the period of long service leave. This will create an overall
FTE instead of the current practice of two separate buckets of full-time and
part-time long service leave. This change is intended to simplify the
administrative framework that is currently burdensome and complex for
both employees and employers.”

Consistent with what I declare above to be the intention of the parties in

negotiating the VCEMEA18, these documents highlight that the LSL provisions

were directed toward complying with the LSL Act and removing an

administrative burden on employees.

In my experience, if a new clause being inserted into an enterprise agreement
would result in many employees being paid less, this is something that would be
stated upfront and with absolute clarity. This does not appear on the

communications that I have seen.

Rules

23.

24.

25.

In addition to the communications, the employer bodies to the VCEMEA18
maintain an intranet that contains further documents as to how the LSL
provisions are to be applied. This intranet is accessible to all employers and
employees. The documents maintained there relevantly include the “Rules Of
The Catholic Education Long Service Leave Scheme (Victoria)” and an

accompanying Explanatory Memorandum (EM).

The EM notes at paragraph 2 that the LSL provisions in the VCEMEA18 were
“necessitated” by the LSL Act.

The EM addresses the calculation of LSL entitlements as follows:

“Clause 6 - Calculation of Leave Entitlements

12. Clause 6 contains the calculation of long service entitlements depending
on the full time, part time or combined nature of service of an employee.
This clause reflects clause 3 of Appendix 3 in its entirety.



26.

27.

28.

13. The calculation of long service leave entitlements for employees whose
period of service includes both full-time and part-time service has been
adjusted to no longer result in the long service leave being effectively
taken on a full-time and part-time basis corresponding to the periods of
full-time and part-time service. The changes to clause 6.2(b) provide for
a calculation of a weighted average FTE that will apply consistently
over the period of long service leave.

14. This change is intended to simplify the administrative framework that
is currently burdensome and complex for both employees and
Participant Employers, however it is in no event intended to result in an
outcome that will place an employee in a position that is worse off than
that preserved by the statutory long service leave scheme.

15. Accordingly, a new clause 6.3 provides that the calculation of long
service leave entitlements under clause 6.2 will be benchmarked against
the calculation of entitlements under the Act to ensure that the
calculation that results in a better outcome for an employee will apply.

16. For the avoidance of doubt, the change in the proposed calculation of
leave entitlements by reference to a weighted average FTE is not
intended to result in any reduction of long service leave entitlements for
employees.”

Consistent with what I have declared above, and with the contents of the
communications, the EM makes clear that the intent behind the changes was to
comply with the LSL Act and remove an administrative burden from employees.
It was never the intention of the parties that employees would actually receive

less money when taking LSL.

Despite this intention and these communications, as I declared in my First
Declaration, employees have been unaware that the practical impact of a literal
reading of cl.3.2 of Appendix 3 of the VCEMEA18 has resulted in employees

being uncertain as to what rate of pay they would receive if they took LSL.

This has led to employees being confused, with some having to cancel their
leave as they could not afford to take leave because they would be financially
disadvantaged by doing so. This is often as a result of an employee having
performed some part-time work many, many years earlier. In most cases, this
part-time work has been performed by female employees returning from
maternity leave on a part-time basis for a short period of time before returning

to full-time employment.
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Implementation Guide for Schools



Summary of changes VCEMEA 2018 IMPLEMENTATION GUIDE FOR SCHOOLS
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Upon exhaustion of the paid leave entitlements in clause 33.1(b), an Employer may provide additional
leave.

Supporting someone experiencing Family and Domestic Violence Leave (Clause
33.3)

An Employee who supports a person experiencing family violence may utilise their personal/carers
leave entitlement to accompany them to court, to hospital, or to care for children. An Employer may
require evidence from an Employee seeking to utilise their personal/carer’s leave entitlement that the
leave is being taken for the support of someone experiencing family and domestic violence leave.

Personal Leave for Teachers
Deduction of personal leave for teachers (Clause 30.2)

The VCEMEA includes the current guidance material formula for deduction of personal leave for
teachers:

The Agreement confirms that deductions will be based upon the hours absent during a school’s
instruction time divided by the hours of instructional time in a day, multiplied by 7.6.

Hours absent during instruction time means the number of hours that the teacher is absent during the
school’'s instruction time. In the case of a part time teacher, the hours absent during the instruction
time is up to a maximum of the time the part time teacher would otherwise have been in attendance.

Hours of instructional time in a day means the number of hours that the school has for student
instruction during the school day subject to the following:

¢ Includes scheduled home room duties for secondary schools; and
e Commences when students are required to be in attendance in their classroom for the start of
the school day for primary schools.

The implementation guide continues to operate and provides a number of examples of how to manage
these situations. The guide can be found here Personal Leave Deductions (Teachers) Implementation
Guide. Please note the guide will be further updated for the start of the 2019 School year.

Other leave changes
Union Committee of Management Leave (Clause 40)

An Employee elected to the Committee of Management of the Union will be entitled to paid leave to
attend Committee of Management meetings (normally eight times per year and one day’s training).

Where a school is required to engage an emergency teacher to replace the Employee on Union
Committee of Management leave the Union will, on presentation of invoice, reimburse the school for
the cost of engaging the emergency teacher for the day.

Cultural and ceremonial leave (clause 32)

An Employee (other than a Casual Employee) of Aboriginal or Torres Strait Islander descent is entitled
to three days’ paid cultural and ceremonial leave per school year (non-cumulative), for the purpose of
attending Aboriginal or Torres Strait Islander community meetings.

An Employee (other than a Casual Employee) of Aboriginal or Torres Strait Islander descent is also
entitled to three days’ unpaid leave per school year (non-cumulative), upon the death of a member of

CATHOLIC EDUCATION COMMISSION OF VICTORIA LTD — 21 December 2018



Summary of changes VCEMEA 2018 IMPLEMENTATION GUIDE FOR SCHOOLS

their immediate family or extended family for the purpose of other ceremonial obligations. This
entittlement is in addition to the entitlement to compassionate leave under the VCEMEA 2018.

Annual Leave accrual (Clause 25.2)

Amendment to wording in the VCEMEA 2013, to clarify that annual leave accrues progressively not
weekly.

Sabbatical Leave
Sabbatical leave has been removed from the VCEMEA 2018.

4. Teacher matters

Part-time Teacher duties (Clause 59.2)

Confirmation of current practice which is that, a part-time teacher shall be expected to undertake
proportional number of duties normally expected of a full-time teacher in that school, e.g. yard
supervision, staff meetings, etc. This clause has been re-inserted into the VCEMEA 2018 after being
inadvertently left out of the VCEMEA 2013.

Professional Practice Time (Clause 60.9)

Professional Practice Time (PPT) has been included into the VCEMEA 2018. The guidance material in
relation to professional practice time can assist schools with this provision.

Schools should note that for the 2021 school year, a full-time Teacher will be entitled to 10 hours of
release in Term 1 and Term 2 (pro-rata for part-time Teachers).

This clause will cease to operate or have any effect from 28 June 2021.

Please note the guide will be updated for the start of the 2019 school year to reflect the entitlement
contained in the VCEMEA 2018.

5. Consultative Committee

Consultative Committee meetings (Clause 16.3)

Inclusion of a clause which confirms that Consultative Committee meetings will be held within or
adjacent to the school day.

Multi-Campus Structure (Clause 16.2)

In a multi-campus school the composition of the Consultative Committee may include representatives
from each campus, provided the total composition retains the same balance of representatives as a
single campus school.

Schedule of meetings (Clause 16.3(e))

The consultative committee will meet in Term 4 to discuss and make recommendations to the
Principal in relation to the arrangements and schedule of meetings for teachers for the following
school year, with a focus on maximising the efficient use of meeting times.

Email and other communication protocols (Clause 16.3(d))

An inclusion that the Consultative Committee shall provide recommendations to the Principal on staff
email and other communication protocols, including with parents and after hours. This clause has
been included as part of the four matters that the Consultative Committee has previously provided
recommendations to the Principal on.
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Support and resourcing for a classroom Teacher (60.2(c))

There has been a slight change to the wording regarding the special recommendations the
consultative committee make with regard to support and resourcing for a classroom Teacher. The
Consultative Committee must make special recommendations with regard to support and resourcing
for a classroom Teacher where a P-2 class exceeds 26 and a 3-10 class exceeds 28.

Practical Classes (Clause 60.2(f))

Wording of what a practical class includes has been included into the practical class’s clause. The
amended clause now states that a practical class includes a subject or course where the use of
equipment and/or material of a potentially dangerous nature is involved and/or a class in which
students are undertaking manual tasks requiring greater individual supervision of the classroom
activity.

6. Breaks
Recess Breaks (Clauses 71.3 and 74.9)

There has been an amendment to the recess provisions for Education Support Employees and School
Services Officers. Employees will still be entitled to recess without deduction of pay, however where
recess is longer than 20 minutes, the Employee may be required to perform duties relevant to the
Employees role for the remainder of that recess period.

This change will mean that an Employee will still receive a significant paid rest break free from duties,
but if the recess is longer than 20 minutes that the Employee can be required to perform duties. The
timing of the recess breaks can still be varied by mutual agreement.

This change will not result in an Employees FTE being reduced.

This change will not have an effect on schools which do not have a recess break which is longer than
20 minutes. In those situations the employee will still be entitled to the full recess period as a paid
break free from duties.

The meal break provisions remain unchanged, with employees receiving a minimum break of 30
minutes. Meals breaks are unpaid and can be varied by mutual agreement.
Emergency Teacher Breaks

An Emergency Teacher is entitled to a 30 minute unpaid lunch break free from duties. A school is able
to split that break into two separate periods if required.

7. School staffing

Significant reduction in part-time Employees hours (Clause 15.2)

There has been a small technical change to the way in which Clause 15 applies. In the VCEMEA
2018, when a significant reduction in a part-time employee’s hours of work are proposed by the
Employer as a result of a change in enrolment, curriculum, program, organisation, structure,
technology or funding, the Employee will be provided with 21 days to consider whether to elect a
severance payment or accept the reduction.

Where an Employee does not advise of a decision in writing within 21 days, it will be taken that the
Employee has accepted the proposed reduction in hours.

This change is to ensure that the process can be finalised in a timely manner while still providing the
Employee with a reasonable amount of time to consider their situation.

A school will be required to provide an Employee who elects to receive a severance payment written
notice in accordance with clause 19 of the VCEMEA 2018.
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Recall Allowance (Clause 25.9 (f))

The VCEMEA 2018 clarifies that the Recall allowance payable to Category B non-teaching staff
members is only payable for recall days worked during the gazetted school holiday periods. This
clarifies that a Category B non-teaching staff member who may be required to work past when the
Teachers finish in Term 4 are not considered recall days and an allowance is not payable for those
days of work.

Working in isolation (Clause 25.9 (d))

An Education Support Employee at Level 1 or 2 cannot be required to work in isolated circumstances
or to attend for duty under the recall provision unless a responsible manager is present.

School Nurses (Clause 70.7)

A clause has been included to provide references for school’'s employing a person to perform the role
of a School Nurse, where the school requires the employee to hold a nursing qualification as a
requirement of the role. The VCEMEA 2018 provides for the payment of two types of qualified School
Nurses as an Education Support employee. The two categories of School Nurse are:

e Enrolled Nurse - An enrolled nurse (diploma qualified) to provide primary nursing care with its
associated administrative responsibilities, the Employee will be classified at ES Level 2 and
paid in accordance with Schedule 4 — Education Support Salaries.

o Registered Nurse - A registered nurse (degree qualified) to provide health counselling, health
education and acting in a resource capacity to the school community, in addition to providing
primary care and its associated administrative duties, the Employee will be classified at ES
Level 3 and paid in accordance with Schedule 4 — Education Support Salaries.

The inclusion of the reference to School Nurses is not meant to capture schools who employ a First
Aid Officer and the employee happens to hold a nursing qualification. In this scenario the School does
not require the First Aid Officer to hold a nursing qualification and does not need to refer to the above
sections.

If a school currently employs an Enrolled Nurse or Registered Nurse on classifications which are
higher than those listed above, those Nurses should continue to be paid in accordance with the
contractual terms of their employment.

Other changes
Notice of non-renewal of contracts

Fixed-term employees

Notice of non-renewal of a fixed term contract will only need to be provided where the contract is at
least one school year or more. The notice provided needs to be not less than seven weeks in term
time prior to the conclusion of the contract.

Deputy Principal and Position of Leadership

Notice for non-renewals of Deputy Principals and Positions of Leadership contracts needs to be not
less than seven weeks in term time prior to the conclusion of the contract (for contracts at least one
school year or more)

Primary Principals (Clause 63)

Vacancies

All advertised vacancies for Primary Principals shall contain the following information:
e Duration of the proposed appointment;
e Proposed classification; and

e Enrolment (as at the February preceding the advertised vacancy).
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1. Background

The purpose of this guide is to outline the changes to long service leave under the Victorian Catholic
Education Multi-Enterprise Agreement 2018 (VCEMEA), as well as to provide additional guidance in relation
to these changes.

The majority of the changes that have been made to long service leave provisions within the VCEMEA, have
been made in light of new long service leave conditions introduced in the Long Service Leave Act 2018 (Vic)
(LSL Act) which came into effect on 1 November 2018. The LSL Act replaced the Long Service Leave Act
1992 (Vic).

Long service leave within Victorian Catholic schools is currently governed by the provisions in Appendix 3 of
the VCEMEA, which came into effect on 29 January 2019.

2. VCEMEA - Key changes

Outlined below, in summary, are the key changes to long service leave as contained in the VCEMEA:

(&) Any period of unpaid absence from work on account of illness or injury, irrespective of duration is
continuous and accruable for the purposes of calculating long service entitlements.

(b) Any other period of unpaid absence from work (including unpaid parental leave) up to a period of one
year, taken with the Employer’s consent, is continuous and accruable for the purposes of calculating
long service leave entitlements.

(c) Any other period of unpaid absence in excess of one year, taken with the employer’s consent, will be
continuous and accruable for the purposes of calculating long service leave entitlements, if the
employer and employee agreed in writing before the leave was taken that such leave longer than
one year will be accruable for the purposes of calculating long service leave entitlements.

(d) An employee can request long service leave in periods of not less than one day at a time.

(e) Mixed part-time and full time service has been simplified by removing the full-time and part-time
“buckets” by creating an overall average FTE. Employees will be paid an average FTE rate during
their long service leave.

It should be noted that changes (a) to (d) came into effect by law from 1 November 2018 (prior to the
commencement of the VCEMEA), due to the commencement of the LSL Act 2018. These conditions are now
also binding by virtue of the VCEMEA.

3. Accrual of LSL

Key changes

Under the VCEMEA, there have been changes to the absences from work which will be treated as service
for the purposes of long service leave accruals. These changes are as follows:

Absences on unpaid leave up to one year (e.g. personal leave)

e Any unpaid absence from work (including unpaid parental leave) up to one year taken with the
employer’s consent, will be accruable for the purposes of calculating long service leave entitlements.






3. Periods of leave — Minimum of one day

Employee requests for long service leave

Under the VCEMEA (and based on changes in the new LSL Act), an employee may now make a request to
their employer to take long service leave for a period of not less than one day.

This is a significant change from previous provisions as there is no longer a limit on an employee accessing
long service leave in one, two or three separate periods.

This change will enable employees to access single days of long service leave during term time, where
previously they may have been required to utilise unpaid leave if they had wanted to take a day off during
term (where it did not constitute another form of leave — for example, personal leave).

Practical considerations / implications

Given that employees can now request single days of long service leave, there may be an increase in long
service leave requests.

As a result of this change, outlined below are some practical matters that schools should consider going
forward.

Review or introduce LSL Policy

It is important that a school has a policy in place outlining its processes in relation to long service leave
requests.

Whilst a policy will not enable a school to restrict an employee’s right to make requests for long service leave,
including for periods of one day, it can outline the school’s protocols for considering requests, including
preferred timeframes for applications. In specifying in a policy a preferred timeframe by which requests for
long service leave are made, schools will need to be flexible in their approach, as there may be particular
circumstances which will result in an Employee requesting a period of long service leave outside of the
preferred timeframe. These applications will still need to be considered and should not be declined purely on
the basis that the application was made outside of the preferred timeframe.

In developing a policy, schools should consider including reference to the following:
e The purpose of LSL;
o Requested timeframes for requests for LSL; and

e Factors that will be taken into account in considering requests for long service leave (see further
below).

Many schools will currently have in place a long service leave policy, which will already deal with the above
matters.

Schools that currently have a long service leave policy in place can continue to manage long service leave
at their school through their policy and procedures. However, they should review their policy and consider
whether any amendments are needed to take into account an employee’s ability to request periods of long
service leave one day at a time.






request accommodated in the following year, where there are other employees who have also made
a request at the same time and who have not accessed long service leave in recent years.

Considering requests in order of submission and taking into account previous leave, may also assist schools
in managing a number of requests from employees for the same day (for example, before a public holiday or
after a public holiday).

Requests for single days of LSL on a regular basis

Under the new LSL Act, it is possible for an employee to request one day of long service leave per week for
an extended period of time. A school will need to consider these requests on an individual basis and take into
account the school’s operational needs in considering the request.

In many instances, considering this type of request will be similar to considering a request for part-time work.

As such, similar factors should be taken into account, such as the reasonableness of replacing the staff
member for the day or days they will be on leave (for example, challenges replacing a teacher’s classes one
day a week), for the period of time in which the employee is seeking the leave arrangements.

There will be times when an Employer will be able to accept a request for a period of long service leave at
one day a week for an extended period, however there may also be situations when an Employer will not be
able to.

Again, where a request is made for this type of arrangement, and a decision is made that the school will not
be able to accommodate that request, the Employer will need to inform the Employee the reasons for that
decision and consider whether alternative arrangements can be accommodated. For example, can the
arrangement be accommodated by taking another day off, or at another time of the year?

Transition to retirement

Under the new LSL Act, it is possible for an employee to request one day of long service leave per week for
an extended period, as part of a transition to retirement.

In this instance, the arrangement should be entered into in conjunction with the transition to retirement
provisions of the VCEMEA, and agreement reached as to the end date of an employee’s employment in
accordance with Clause 41 of the VCEMEA.

Further advice about transition to retirement and resources can be obtained by contacting the Employee
Relations Team.

4. Calculation of leave entitlements

The way in which the ordinary rate of pay is determined when an employee has a mix of full-time and part-
time service has been amended under the VCEMEA. If an employee has both part-time and full-time
service, the ordinary rate of pay is now calculated as a weighted average FTE applying consistently over
the period of long service leave. This will create an overall FTE instead of the current practice of two
separate buckets of full-time and part-time long service leave. This change is intended to simplify the
administrative framework that is currently burdensome and complex for both employees and employers.



5. Frequently Asked Questions

How and when can an employee
access long service leave?

An employee can make a request to take long service leave at
any time after 7 years of continuous employment in Catholic
education and may make a request to take a period of long
service leave for any period of not less than 1 day at a time.

Can an employee request one day
of LSL a week for an extended
period?

Yes, an employee can request long service leave on the basis of
one day per week, over an extended period.

A school will need to consider each request individually and
make a decision having regards to the needs of the school, and
the reasonableness of replacing the staff member for the day or
days they will be on leave (for example, challenges replacing a
teacher’s classes one day a week).

Please refer to section 3 of this guide in relation to the factors
that a school may take into account when considering a long
service leave request, including when an employee seeks to
access one day of long service leave a week for an extended
period of time.

Can an employee seek to
transition to retirement by taking a
period of long service leave,
including taking one day of long
service leave a week for an
extended period, instead of
reducing their FTE?

Yes, an employee may request to take a period of long service
leave one day at a time to enable a transition to retirement.

Again, the school will need to consider the request and make a
decision having regards to the needs of the school.

In relation to the maintenance of FTE, schools should be aware
that where a teacher requests one day off a week of long service
leave over an extended period, a school may not be able to
guarantee a 0.8 FTE for the other four days, depending on
timetabling and scheduled classes available over a 4 day period.
Therefore it may not be possible to avoid adjusting the
employee’s FTE.

In this instance, the arrangement should be entered into in
conjunction with the transition to retirement provisions of the
VCEMEA, and agreement reached as to the end date of an
employee’s employment in accordance with Clause 41 of the
VCEMEA.




Can an employee take only one
day of long service leave at half

pay?

No. An employee can only access a minimum of two days of
long service leave at half pay.

Under clause 8.3 of Appendix 3, long service leave must be
taken in periods of not less than one day

Further, clause 8.9 of Appendix 3 states that an employee may
request their employer to grant an amount of long service leave:

e Twice as long as the amount to which the employee
would otherwise be entitled;

e At arate of pay equal to half the employee’s ordinary
pay.
Because an employee cannot access long service leave for less
than a day, and half pay leave means that a person is taking an
amount of leave, that is twice as long than they would otherwise
be entitled, an employee cannot access long service leave for
one day at half pay.

We have along service leave
policy in place that states that an
employee can only take long
service leave in longer periods of
time, can we continue to rely upon
this policy?

No, with the changes to the Long Service Leave Act 2018 (Vic)
and the VCEMEA, an employee is entitled to request long
service leave one day at a time and a school will not be able to
continue to rely upon a policy requiring employees to take long
service leave in larger blocks of time.

It is recommended that schools update current policies to ensure
that they reflect the changes in the new VCEMEA.

Whilst a school can continue to advocate for long service leave
to be taken in longer periods to enable rest periods for
recuperation, it will not be able to restrict employees from
requesting long service leave one day at a time nor will they be
able to reject requests from employees for leave one day at a
time due to current wording in school long service leave policies.




What do we do if we receive
multiple requests for long service
leave for the same period of time,
or multiple requests to take a
period of long service leave for the
same singular day?

To manage these situations, it is advisable for schools to outline
in their long service leave policy, how multiple requests for the
same period are treated.

To ensure that applications are considered fairly, the policy may
indicate that multiple applications for the same day will be
considered in order of submission, as well as who has or hasn’t
taken long service leave in recent years.

For example, if a school receives requests for a single day of
long service leave from multiple employees for a day after a
public holiday, the school would need to consider the impact on
the school in accepting those requests and it may be appropriate
to consider applications for leave based on order of application,
and who has taken long service leave in recent years.

Can a school still request
employees to provide 12 months’
notice of any planned period of
long service leave?

Yes, a school can request that employees provide a specified
period of notice for planned long service leave.

For example, it is recommended that the long service leave
policy outline when the school will generally require applications
to be made for the following year. The long service leave policy
can also include a reference to the basis on which applications

will be considered, such as giving priority to applications based
on order of submission, therefore encouraging employees to
submit their long service leave request as far in advance as
possible.

Schools will still need to be flexible in its approach, as there may
be particular unforeseen circumstances which will result in an
employee requesting a period of long service leave at short
notice. These applications will still need to be considered and
should not be declined purely on the basis that the application
was made outside of the preferred timeframe.

6. Contact and Enquiries

For queries regarding entittements under the VCEMEA please contact the Employee Relations Unit
on (03) 9267 0431 or via email on ceoir@cem.edu.au.

For advice regarding the processing and payment of LSL reimbursements and terminations please
contact the Long Service Leave Officer on (03) 9267 0328 or via email on Islofficer@cem.edu.au.






